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ABSTBACT 

. This analysis explicates the federal legislation 
which is the foundation for lany bilingual education efforts in the 
United States today. The first section sets forth the political 
background, that led to the passage of the Bilingual Educition Act of 
1966.. This background infbrsation considers the experiences of the 
Bispanic population in the southwest, the Aiericaa Indiem, and the 
European iMigxaQt. The history of restriction and tolerance of 
.non>English*SFeakers is set forth. The second section is Jin 
exasination of the existing bilingual education legislation set forth 
analytically, bjt with sose attention to the evolution froa 1968 to 
1974 , and then 1978. Breadth of coverage, purposes, prograa design, 
tbe allocation process, the application process for progras grants, 
and prograa adi|.nistration are discussed* The concluding section 
addresses the gnesti^one raised by Congress and recent reports which 
suggest future directions and issues fcr bilingual education^. (JB) 
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Foreword 



The Bilingual Education Act: A Legislative Analysis care- 
fiilty explicates the federal legislation which is the founda- 
tion for many bilingual education efforts in the United 
States today. Arnold Leibowitz begins with a historical 
look at sonie of the forces which led to the first act in 1968 
and then traces the development of the law through the 
amendments of 1978. Hediscusses how the legislation has 
changed and how Congress has evolved a position on the 
role of the federal government in bilingual education. In 
addition to providing extensive notes, the author includes 
a listing of key legislative documents. 

Arnold Leibowitz, a constitutional attorney practicing 
in Washington, D.C., is vice-president of the Overseas 
Private Investment Corporation. He was formerly presi- 
dent of the Institute of International Law and Economic 
Development and legal adviser to the Guam-Virgin Is- 
lands constitutional conventions! From 1964 to 1966 he 
served as general counsel for the Commission on the 
Status of Puerto Rico. He holds an A.B. degree from 
Columbia College, a LL.B. degree firom Yale Law School, 
and he did graduate woric in juri^dence at the University of 
Heidelberg. His publications include Educational Policy 
and Political Acceptance: The Imposition cf English as the 
Language cf Instruction in American Schools (Center for 
Applied Linguistics, 1971) and ''English Literacy: Legal 
Sanction for Discrimination*' (^otre Dame Lawyer, 
1969). In 1979 he prepared a special report for the Na- 
tional Institute of Education entitled 'The Official 
Y^^aracter of the English Language in the United States. 
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One of the activities of the National Clearinghouse for 
Biling^ial Education is to publish docunnents addressing 
the specific information needs of the bilin£ual education 
community. We are proud to add this disti. .^dshed publi- 
cation to our growing list of titles. Subsequent Clearing- 
house products will similariy seek to contribute informa- 
tion and knowledge which can assist in the education of 
minority culture and language groups in the United States. 

National Clearinghouse 
FOR Biungual Education 
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Fhe Blingud Education Act: 
A Legishtive Analysis 



faitroductioii 



The purpose of this monograph is to provide a clear expo- 
sition of the regulatory frameworic of bilingual education. 

This monograph is divided into three, sections. The 
first sets forth the political background which led tc the 
passage of the Bilingual Education Act of 1968. The 
second is an examination of the existing bilingual educa- 
tion legislation set forth analytically, but with some atten- 
tion to the evolution from 1968, to 1974, and then 1978. It 
singles out the amendments of 1978 so that individuals 
familiar with the previous legislation will be able to see 
what changes took place as a result of the 1978 congres- 
sional action. Others, who may be less familiar with the 
previous l^islation, will be able to read the section as a 
whole for an understanding of the Bilingual Education 
Act's provisions as originally passed and as subsequently 
amended. The third section addresses the questions raised 
by the Congress and recent reports which suggest future 
directions and issues for bilingual education. (The key 
legislative documents referred to in the text and footnotes 
are listed for convenience in the Appendix.) 
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Historical Backsroimd: 
Tolmuice and RMtriction 



The United States has ftom the outset been somewhat 
ambivalent in its English language attitudes. On one hand» 
the U.S. Constitution makes no mention of language.' 
This is somewhat unusual since the designation of an 
official language is quite common in ccHistitutional docu- 
ments, not only in multilingual countries^^ but also in 
countries where only one language is generally uscd.^ On 
the other hand, John Jay in the Federalist Papers saw the 
English language as one tic which bound the federal struc- 
ture. ''Providence has been pleased to give this one con- 
nected country to one united people— a people descended 
from the same ancestors » speaking the same lan- 
guage . . . very similar in their manners and customs."^ 
These different points of view throughout our history 
have been debated with the government choosing to em- 
^ phasize one or the other as a function of economic needs 
and political stresses between the established classes and 
the different visions of America's strength and weak- 
nesses. This chapter will examine a selected few of the 
many language groups which have emerged and evolved 
in the United States, and will show how their experiences 
have shaped the federal role in bilingual education. 



The Spanish conquistadores came to Mexico in IS 19. TIm Hlgpartc 

Many of them intermarried with the Indians, and the PopvfadM 

mestizo population expanded and gradually moved ki ^ 
cdVi--"**^'"^- ®y estimated 23,000 Spanish- 
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speaking people were living in areas which later became 
the states of Arizona, California, New Mexico, and 
Texas.^ 

After the Mexican*American War of 1848, Mexico 
ceded to the United States a vast territory, including 
California, Arizona, and New Mexico and also iq[>pn)ved 
the prior annexation of Texas. All citizens of Mexico 
residing within the ceded domain became United States 
citizens automatically if they did not leave the territory 
within one year after treaty ratification. Thus, the 
Spanish-speaking inhabitants of the Southwest became a 
minority group in a country different in language and 
culture.^ 

At the end of 1848, there were af^roximately 15,000 
residents in California, half of Mexican descent. But the 
Gold Rush quickly changed that. Within a year the popula- 
tion expanded to approximately 95,000 people, almost all 
Anglo-Americans. The Gold Ru^ not only initiated a 
monumental increase in the Anglo population but also 
resulted in a struggle over land, both of which operated to 
the political detriment of the Spanish-speaking inhabi- 
tants. 

At the time of statehood, eighteen percent of all educa- 
tion in the state was private and Catholic.^ These private 
schools were composed of pupils mainly of Spanish- 
speaking descent, and the children were taught in the 
Spanish language under the direction of the padres. Ini- 
tially, these schools were state-suppoited. 

In 1870 California passed a law requiring that ''all 
schools shall be taught in the English language.*** This 
linguistic purism in the state-suppoited school system 
went hand in hand with the nativistic sentiments expressed 
in other fields . For example, in the early 1 850$ California 
passed statutes suspending publication of the state laws in 
Spanish, requiring court proceedings to be in English, and 
imposing a new tax of five dollars a month for foreign 
miners and a head tax to discourage the immigration of 
people ineligible for citizenship.' 

The two earliest New Mexico school laws, those of 
1863 and 1869, contained no language {mvisions. The 
conditions in the territory leave no doubt that the public 
schools provided for in the laws had a predominantly 
Spanish character. There were practically no Anglos in the 
state; the laws were in fact fifst drafted in Spanish and 
translated only later into English;^ According to the 1874 
annual report of the territorial school authorities, the com* 
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position of the New Mexico public schools was five per- 
cent English speakers, sixty-nine percent S^sh speak- 
ers, and twenQ^-six percent bilingual.'o 

Gradually, Anglo-Americans from the East who were 
unsympathetic toward Mexican culture came to dominate 
die territory." In 1891 a New Mexico statute was passed 
requiring all schoo^.; in New Mexico to teach in English'* 
as part of a broader struggle over land which was develop- 
ing between the Anglo setders and the Mexican Ameri- 
cans." 



In Indian affairs, the evolution was similar. Congress 
made its first provisions for the expenditure of funds not to 
exceed $15,000 per year to promote "civilization among 
the aborigines" in 1802; and in 1819 Congress enacted a 
provision which "still stands as the legal basis for most of 
the education woric of the Indian Service":'* 

The Rtesident may . . . employ capable persons ... for teach- 
ing [fodian] children in reading writing, arithmetic ... for the 
pwpo« of . . . introducing among them the habits and ait of 
civilixalion." 

No specifK mention is made regarding the use of the 
English language in either the 1802 or 1819 provisions. 
Both attempt to promote "civilization. " That the English 
language is the "civilized" tongue and the Indian lan- 
guage "barbaric" is implied in these provisions, but not 
stated.'* 

However, some Indian-initiated educational programs 
were quite significant. Thus, by 1852 the Cherokee Indian 
tribe ran a school system of twenty-one schools and two 
academies—l.lOO pupils. Other tribes— the ChocUws. 
Creeks, and Seminoles. for example— also had begun to 
establish and operate their own schools.'^ 

As America expanded, the desire for the land owned 
and occupied by the Indians became very great. Initially 
the hope was diat the problem wouM solve itself: that as 
the Indians became "civilized" their need for land would 
naturally decrease.'* Educational policy was seen as a 
means to "civilize" the Indians and. thus, permit the 
taking of their land. President Monroe, writing in 1817. 
stated: "The hunter or savage state requires a greater 
ext«it of territory to sustain it than is compatible with the 
piosfcss and just claim of civilized life . . . and must 
j"Hdtoit."'» 
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The discoveiy of gold on the Pteific Coast and in the 
Rocky Mountains had an explosive effect on the popula- 
tion. The promoters of the transcontinental railroads 
aou^t grants of land along their routes increasing the 
pressure on Indian land and tribal units.^ 

In reqmise to the demand for more land* the Home- 
stead Act was passed in 1 862 » which opened iqp the pluins 
10 vibitt settlers. To facilittfe the process, ''encourage- 
ment was given to die slaughter of tng buffalo herds, the 
Indians* princq>al source of food. With their meat gone, it 
was believed the tribes would be forced onto the reserva- 
tions by the promise of rations/*^* 

English language in tiie Indian schools was first men- 
tioned in the report of tbc Indian Peace Commission, a 
body iq)pointed under an act of Congress in 1867 to make 
recommendations for the permanent removal of the causes 
of Indian hostility. Its xcpon of 1868, motivated by a 
combination of humanitarianism, militarism, and expan- 
sionism, states: 

* in the diffcience of lansuafe today Iks two^htrdi of our 
trouble. SclKK)b should be established wbkh ch^^ 
itqutitd to attend; their baibarous dialectt would be blotted cut 
and the Easltih laoguite substttuied.^ 

After the treaty period came to an end in 1871» govern- 
ment schools conducted exclusively in English began to be 
established, gradually displacing die mission schools and 
their bilingual approach; many of the Indian schools which 
the tribes had begun to establish and nin themselves were 
also eliminated. 



Ttm During the middle decades of die nineteenth century, there 
was an extraordinary increase in immigration to the United 
States. Itbegansoon after the Napoleonic Wars in Europe, 
gained momentum steadily in the thirties and forties, and 
reached its crest in 1854. Federal statistics (comprehen- 
sively collected for the first time in 1820) document the 
change. In die decade of die twenties, the number of 
arrivak was 131,000; in the 1830s a fourfold increase to 
500,000; in die 1840s, 1 ,7 13,000; and in die decade of die 
fifties, 2,314,000. 

In diis pie-Civil War period the only large number of 
non-English q^eaking immigrants were the 1.5 millioo 
Q Germans who aroused litde hostility. They settled in the 
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relidvely unpopulated frontier areas of the country where 
' they were unnoticed and generally were in the nmjority, 
giving them a political and social advantage not available 
to odier groups at that time. In these farming districts, the 
Germans initially had no teachers at their disposal who 
were familiar with English, and in any event, there was 
little need for a command of English during those early 
settlement years.^ Thus, most of the earliest school laws 
made no mention of the language to be employed in the 
public schools.^ 

The German roif^ants did not want English to be 
excluded, but they asked that German be taught as well. In 
response to the German demand, the Ohio legislature 
passed a law by which the German language could be 
taught in the public schools in those districts where a large 
German population resided;^ and in 1840 German- 
English public schools were introduced in Ohio.^ 

In this initial state of tolerance, Pennsylvania, a few 
years earlier, had gone even further than Ohio. In 1837 a 
Pennsylvania law was passed permitting German 
r^chools — in some, all instruction was to be given in 
German — to be founded on an equal basis with English 
ones.^^ In Wisconsin it became the norm that whenever a 
newly created school district contained a large German 
population, teachers were hired and the schools were 
conducted either exclusively in German or in both German 
and English.^' 

After the Civil War, immigration continued to in- 
crease sharply; from 1815 to 1860, five million; 1860- 
1890, ten million; and from 1890 to 1914, fifteen million. 
The increase was in large part due to the steamship line 
. which had replaced the sailboat in the transatiantic immi- 
grant trade, reducing the hazards of the journey and 
broadening the geographic origins from which one could 
embark.^ It was this later migration that became an in- . 
creasing issue in the United States. From 1 860 to 1 890, as 
in the prewar years, immigrants came mostly from the 
British Isles, Germany, and Northern Europe; but in the 
later period (1890-1914), they came from Southern and 
Eastern Europe, from the non-English speaking countries 
of Russia, Austria, Hungary, and Italy.^ Without money 
' and with English language difficulties, they gravitated 
toward the cities where pay was somewhat higher and 
where the population density reflected the close contact of 
village life at homc^^ 
Q As the end of the nineteenth century approached, nine- 
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teen of America's largest cities consisted of over half 
immignmts and their children. While 1 8.37 peicent of all 
Americans were the children of inunigrants in 1 890» 86.36 
percent of Milwaukee's residents were immigrants and the 
children of immignmts; 80.12 percent of New York's; 
T7.79 percent of Chicago's; 56.58 percent of PhiladeN 
phia's; 71.04 percent of Brooklyn's; 67.46 percent of St. 
Louis's; 74.98 percent of Qeveland's; and 77. 1 1 percent 
of Buffalo's. Their ethnic distinctiveness and religious 
differences— most were Catholic or Jewish— their con- 
centratipn» their great visibility, and their initial exercise 
of political power raised great fears among the American 
establishment. 

Restrictionist sentiment grew» aimed at both limiting 
immigration and restricting access by the alien to the 
political and economk: institutions in the country. The 
image of the immigrant as unlettered and easily corrupted 
focused attention on education and the English language 
as the unifying and uplifting element. Re^esentative 6[ 
this view is the characterization of the immigrants by 
Dorman B. Eaton in his major work» The Government of 
Municipalities: 



What spectacle could be rooie imimliatuig to an American pa- 
triot . . . than those often pieaenied in gn^-sbops. low lodging 
houses, and gambiing dens, when party leaders and capuins. . . 
are competing . . among the degnded and criminal emi- 
giants. as ignonmt of Od;- law; and language, periiqw as diey were 
legaidless of the laws of the country from which tfa^ fled.^* 

From 1880-1925 English language requirements ex- 
panded rapidly gaining special vigor after Worid War I. 
English literacy requirements as a condition of voting and 
hoMing office passed in over three-fourtfis of the states of 
the Union and limited access to the political arena. Stat- 
utes imposing English language tests for various occupa- 
tions from lawyers to bankers restricted economic access 
to the American mainstream.^ These hurdles were paral- 
leled in education: thirty-seven states required English as 
the language of instruction in the public schools.^ In 1879 
the off-reservation boarding school was established » 
separating Indian children from their parents and imposing 
a total ban on Indian language customs and dress. 

There were some judicial challenges to English lan- 
guage requirements in the twentieth cenniry with mixed 
results. A ban on German language instruction was over- 
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tuned,^ but English literacy tests as a condition of voting 
vfctt sustained.^ 

By 1968 when the federal government for the fust 
time, by its passage of the BUingual .Education Act. sug- 
gested the permissibUity— even the desirability—of in- 
struction in the native language, the political context had 
substamiaUy changed. By 1960the civil rights movement, 
gaining strength after Worid War II . was at flood tide. The 
executive and legislative branches had bodi come out 
lather strongly for civil rights and focused on the depriva- 
tions suffered by various minority groups. In addition to 
civil ri^ legislation, the Economic Opportunity Act of 
1964^ and the Elementary and Secondary Education Act 
of 1965^ had focused on the poor and made education a 
matter of national policy and priority for all disadvantaged 
youdi. 

The result of this legislation was that the needs of 
Mexican Americans and Puerto Rican groups gained in- 
creasing attention. The wave of ethnic consciousness 
which accompanied the civil rights movement and social 
changes in the sixties no longer required Spanish-q)eaking 
parents to remain mute or to soften theu- desire that the 
Spanish language be given a more meaningful roJe in their 
children's education. 

The 1960 Onsus^ counted the Spanish-sumamed 
population in the five southwestern states of Arizona. 
California. Colorado. New Mexico, and Texas, and the 
figures were indeed significant. The total Spanish- 
sumamed population had increased more than fifty per- 
cent over the 1950 totals: to 3.464.999 from 2.281.710. 
The 1960Tigures from Texas showed that the Spanish- 
sumamed population was 1.4r7.810outof atotal popula- 
tion of 9.5 million people, or almost fifteen percent of that 
total. California had the largest Spanish-sumamed popula- 
tion. 1 .426.538— a figure which showed an 87.6 percent 
increase over 1950. 

In the other southwestern states (Arizona. New 
Mexico, and Colorado), the Spanish-sumamed population 
was also identified and was. in all cases, approximately . 
ten percent or mare?^ On the East Coast. alAough not as 
numerically significant, there was a large number of 
Puerto Ricans. for whom Spanidi was the native tongue; 
there were over 600.000 Puerto Ricans in New Yoric City 
in 1960. and by 1966. they represented almost twenty-one 
percent of the total public school population of that city. 
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The federal govenunent and the individual states had 
begun to respond to this increased constituency. For 
example, in 1965 the federal government established the 
Interagency Committee on Mexican American Affairs ^' 
to concern itself with Mexican American issues, and on 
July 1, 1967, a Mexican Affairs Unit began to function 
within the United States Office of Education. Within the 
next few years the Equal Employment Opportunity Com- 
mission published its first study of Mexican Americans^ 
Spanish-Sumamed American Employment in the South- 
west; the U.S. Civil Rights Commission held its first 
hearings on Mexican Americans and published its first 
report, Mexican Americans and the Administration ofJus- 
tice in the Southwest. The Congress, in the Voting Rights 
Act of 196S, suspended English literacy tests as a condi- 
tion of voting where past performance indicated dis- 
criminatory administration of the test ^ and, as a special 
concession to the educated Puerto Rican voter, banned 
English literacy tests when the voter had completed the 
sixth grade in an American school where the language of 
instruction was other than English.^ 

At the local level, the New York City Board of Educa- 
tion in 1958 published its comprehensive Puerto Rican 
Study dealing with the difficulties encountered by these 
native Spanish-speaking pupils in the New Yoric school 
system.^ The Texas Education Agency in 1965 investi- 
gated the problems of Spanish-sumamed pupils in the 
Texas schools, and Colorado published in 1967 a general 
study of the smus of the Spanish-sumamed population in 
that state/^ 

These studies pointed out that education was in the 
forefront of the concerns of the Spanishrspeaking. The 
1960 Census statistics on the educationaMevel of 
Spanish-sumamed students in the five southwestern states 
showed that Mexican American children had completed 
an average of 8. 12 years of schooling, four years less than 
their Anglo counterparts. The high dropout rate that these 
statistics evidenced caused great concern. 

Although the Spanish-speaking were the primary force 
behind the bilingual education movement, the language 
issue was present elsewhere as well» most notably in 
connection with Indian children. Indian policy in 1950 
focused upon terminating federal recognition of the Indian 
tribe, eliminating services and relocating Indians into 
citieSi^ 



Inthe lateryears of the Eisenhower admiDistration, the 
cmjAasis on termination abated; and when the Kennedy 
fdministration entered office, it conveyed to the Indians 
its desire for reversal of the termination policy. A special 
task force, a^xiinted to investigate the status of Indian 
affain, addressed itself to bilingualism in Indian educa- 
tion but did not provide a veiy strong case for it It asked 
only that the Bureau of Indian Affairs make a special effort 
10 keep abreast of the latest developments in language 
training and instruction and carry on inservice training 
programs in conjunction with local universities. Underthe 
federal poverty program, additional mcmies were provided 
to the Bureau of Indian Affairs, and special innovation 
centers were set up to devetop new educational meth- 
odologies for Indians. 

That something new was required was clear. The 
country's Indian educational policies were reflected in the 
foDowing statistics. In the 1800s the Cherokees had an 
cducatiwial system which produced a "populaticm 90% 
literate in its native language and used bilingual materials 
to such an extent that Oklahoma Cherokees had a higher 
English literacy level than the white populaticms of either 
Texas or Arkansas'*; in 1969 "40% of adult Cherokees 
were functionally illiterate.'*^ 

The culmination of the new approach was President 
Lyndon Johnson *s Message on Indian Affairs delivered to 
Congress on March 6, 1968. The statement placed the 
highest priority on the improvement of education for In- 
dians and the control of Indian schools by Indian school 
boards. It also stressed language needs and cultural rein- 
forcement. 

TTicsc schools wiU have the finest teachers, familiar with Indian 
history, culture, and language— feature an enriched cur- 
riculum ... a sound program to teach English as a second lan- 
guage.^ 

Moreover, educational theory had changed. Quite 
apart from the political developments mentioned, there 
was an inoeasing interest in introducing foreign language 
programs in elementary schools. This activity was assisted 
by a series of government grants under the National De- 
fense Education Act, passed in 1958 in response to the 
Russian launching of Sputnik. Title VI and, later. Title XI 
of that act emphasized the retention and expansion of our 
foreign language resources, a theme which was to be 



repeated at the 1967 Bilingual Education Act hearings. 



The most active language maiotenance instltutioo in the mi^- 
ky of ethnic communities in the United States is the ethnic group 
schod. Over 2,000 such schools currently function in the United 
States, of which more than half offer mother tongue instniction 
even when there are many **non*ethnics** and **other ethnics** 
among their pupils. On the whole, they succeed in reinforcing or 
devek>iMng moderate comprehension , reading, and speaking fikcil- 
ity in their pupils. They are fiv lest successful in in^>landng 
retcntivist Iwiguage attitudes which might serve to maintain lan- 
guage facility afler their students* prognuns of study have been 
completed, i4)pn)ximalely at the age of 14. ... the levels of 
fiicility attained usually are sufficient to provide a foundation for 
cultural bilingualism. This foundation, howev^, is rarely rein- 
forced after the completion of the study in the eUmic group 
school.^ 

This renewed interest in foreign languages and fcmign 
language teaching enabled new groups such as ACTFL 
(American Council on the Teaching of Foreign Lan- 
guages) and TESOL (Teachers of English to Speakers of 
Other Languages) to assert themselves in educational cir- 
cles. 

There were increasing numbers of experiments in 
bilingual programs to meet the needs of particular com- 
munities. Dade C^ounty in Florida (respondicg to the edu- 
cational wishes of the Cuban refugees), Rough Rock 
School in Arizona (run by an all Navajo s^ool board), and 
a number of cities in Texas and California initiated pro- 
grams and experimental iqpproaches testing different 
methods to reinforce the cidtural backgrounds of the 
community and meet their educational needs.^^ The inter- 
national field as well provided paradigms and suggestions 
for action as a number of countries initiated and extended 
bilingual programs*^^ 

The National Education Association (NEA) late in 
1966 sponsored a conference on the education of 
Spanish-speaking chikSren jn the schools of -the South- 
west, which led to the publicatkm of NEA 's report entitled 
The Invisible Minority, Pero No Vencibles. This tepoft 
strongly recommended instruction in Spanish for those 
children who speak Spanish as a native tongue. In April 
1967, ata San Antonio, Texas, conference on the Mexican 
American, demonstrations were given of the woric of 
bilingual and English-as-a-second-language programs al- 
ready established in a few elementary schools in Texas. 
One of the VMjot conclustons of the conference was the 



need for bilingual education with a call to the federal 
government to assume an important part of this itsponsi- 
bUity. 

Need and experience had conjoined for the establish- 
ment of a nationwide bilingual education program. 



The Terms of 

the BiBngiial Education Act 



I Mli J I 



At present, the act embraces those ''of limited English 
proficiency/* Estimates arc that there are 3.5 million 
students with limited English proficiency, only 250,000 of 
which are served by Title VII.^^ 

The 1967 Senate Bill as introduced by Senator Ralph 
Yarborough directed itself to the Spanish-speaking only: 
"In recognition of the special educatimal needs of the 
large numbers of students in the United States whose 
mother tongue is Spanish and to whom English is a foreign 
language/*^ . 

The approach was rationalized on the basis of theu* 
number and different history from that of other groups. 

We have limited this bill to the S[»msh langtiage because there 
arc so many more of them than any other group. If you spitad this 
idea to every language it would fragment and destroy the bill. 
There is also a basic difference between the Spanish-speaking and 
the other non-English-speaking groups. If you take the Italians, 
Polish; French, Germans, Norwegians, or other non-English- 
speaking groups, they made a definite decislion to leave their old 
life and culture and come here tc a new country and set up a way of 
life here in accordance with ours, and we assumed they were 
consenting at that time to give up their language, too. 

That decision to come here carried with it a willingness to give 
up their language, everything. 

That wasn't true in the Southwest. We went in and took the 
" people over, took over the land and culture. They had our culture 
superimposed on them. They did not a^nsent to abandon their 
homeland and to come here and learn anew. They are not only the 
fu more numerous group, but we recognize the fact that they are 
entitled to special consideration.^^ 
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The Yarborough bill defined the Spanish-speaking 
student by birth: **Elementaiy and secondary school stu- 
dents bom in, or one or both of whose parents were bom 
in, Mexico or Puerto Rico, and, in States for which such 
inf(Hination is available, other students with Spanish sur- 
names.**^ 

Both the limitation to the Spanish-speaking and the 
definition were sharply attacked by other members of 
Congress and educators. 

It is most doubcfiil whether the goals of these raetsities can be 
Mtained if its provisions are limited to one languafe and one 
culture alone. Unless all Americans regardless of their national 
origin are made to feel that the pieservation'of the various lan- 
guages and cultures brought here by immigrants is important to the 
Untied Slates, there is little reason to believe that such a program 
restricted to Spanish alone can be successful.^ 

The most serious defect of S. 428 is that it recognizes only the 
rroblems of the Spanish-speaking population. There are many 
other groups across the land who have the very same problem who 
would be ignored by this legislation. There are, for example, 
French speaking pec^ in Louisiana and the far northeast. There 
m Indians scattered throughout the country, some on reserva- 
tions, and others, in fact some twelve thousand or mott organized 
groups in this country with ethnic interests of one kind or another. 
Each one of these organizations, and the ethnic groups they 
revresent, ha? a real interest in Federal programs dealing with the 
special problems of the non-English-speaking citizens of this 
country. The bill as drawn ignores these interests and denies to 
these other groups what it gives to the Spanish-speaking. I believe 
that this is unjust, and may very possibly be unconstitutionid. It 
appears to me that in view of our long history of pluralism, and in 
view of our continumg efforts to promote mutual respect and 
tolerance, we woukl be inviting grave and justly deserved criti- 
cism from many ethnic groups if we recogiiize the problems of 
only one. 

No matter whether the legislation is aimed at one group, which 
I believe wouk! be wrong, or whether it intends to assist ail 
non-English-speaking citizens, I believe that the definition of 
terms shouki not include a national origins test, and should not be 
restricted to persons bom in a designated foreign country, or 
whose parents were bom in such a country. 

There are many thousands of people in this land who do not 
speak English even though their families have been here for many 
generations.^' « 

In the House of Representatives at about the same time 
a number of similar bills advocating bilingual education 
were introduced, most notably by Congressmen Augustus 
Hawkins and Edward Roybal of California and Con- 
gressman Jerome Scheuer of New Yoric.^' The Hawkins- 
Roybal bill expanded on the Yarborough bill to include 
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assistance to the Ftenclhspeaking as well, and the Scheuer 
bill authorized Ulingual instniction for all children whose . 
native tongues were not English. 

The final 1968 law adopted the broaderi^ioach and 
was directed at ''children who come fnm environments 
where the dominant language is other than English/*^ 
Bodi the Spanish language limitation and the definition 
which linked the Spanish-speaking to national origin were 
eliminated. This expansion of the program was in keeping 
widi the Johnson administration's position Avhich sup- 
ported bilingual programs in princi{de, although it felt 
much of the need was being met by existing educational 
activity. 

The primaiy beneficiaries of any nationwide bilingual edoca- 
doQ prognun would undoubtedly be Spanish-speaking children. 
But there are also other groups of childien needing special pro- 
grams whose home language is uoc Spanish. There are French- 
speaking chikhen in Louisiana and near the Canadian border, 
diikiren of oriental ancestry, and American Indians in significant 
numbers in various areas. 

We expect that the number of chikhen firom other linguistk 
groups will increase in the next few years as a result of last year*$ 
liberalization of the Immigntf ion Act.^> 

The 1974 amendments broadened the definition of 
those included to children of 'limited English-speaking 
ability/* and the 1978 amendments changed the law to 
direct it at individuals with ''limited English profi- 
ciency/*^ The 1978 law expanded the act's coverage 
considerably. The change was also made to eliminate the 
somewhat pejc^ive connotation of the previous law and 
to maintain the focus on English learning while allowing 
administrative flexibility. The new definition no longer 
requires children to be removed from bilingual programs^ 
prematurely (once they have gamed the ability to speak 
English aldiough their ov^rai/ English proficiency is lim- 
ited). On the other hand» students would not continue 
.receiving l»lingual instruction after they have developed 
English proficiency.^ 

This 1978 definition may be contrasted with the. 
suggestions made by the National Council of La Raza 
which sought to add a bicultural element to the bilingual 
description and to broaden the scope and objective of the 
act beyond a mere improvement of English language abili- 
ties by extending it to encompass overall cognitive and 
affecttve development. The council recommended chang- 
^ ing the statutory direction from 1974's ''children of lim- 
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itcd English-speaking ability" to **childrcn with linguisti- 
cally different skills" and changing the goal fiom *to 
achieve cmnpetence in the English language" to provid- 
ing ' 'oppoitunities to expand their conceptual and linguis- 
tic abilities and potentials in a successful and positive 
manner, and enhance cultural and ethnic pride and under- 
standing^*"^ 

The same thrust was recommended by the National 
Association fo: Bilingual Education when it proposed 
broadening the legislation from an emphasis on improve^ 
ment and development of English skill to a more com- 
prdiensive educational process— which "facilitates the 
mastery of two or more languages (one of which is En- 
glish)." The association reconmiended changing from 
'limited English-speaking chiklren" to ''chiklrtn with 
linguistically different skills" and providing eligibility for 
all children rather than limiting eligibility to children <rf 
limited English imficiency.^ 

The 1978 statutory language arose in the Senate em- 
bracing some of the ideas which were in the original House 
bill. In discussing the 1978 amendments, the House 
Committee broadened the criteria of eligibility to include 
those, *Vho cannot read, write, or understand English at 
die level ^propriate fen their age and grade"; entrance 
into the program was no longer to be based solely on 
English speech. Under this broader defmition the local 
school districts would still have the responsibility {(x 
making determinations of which individuals woukl par- 
ticipate in acc(Mrdance with the other requirements of the 
act.*^ 

Thus, the term * limited English proficiency " refers to 
individuals (1) not hom in the U.S.; (2) whose native 
language is other than English; (3) who come from envi- 
ronments where languages other than English are domi- 
nant; and (4) "who are American Indian and Alaskan 
Native students and who come from environments where a 
language other than English has had a significant impact 
on their level of English language proficiency" and, "by 
reason thereof, have sufficient difficulty speaking, read-, 
ing, writing, or understanding the English language to 
deny such individuals the opportunity to leam successfully 
in classrooms where the language of instiuctioa is Eng- 
lish. 

The 1978 definition broadening the act's scope to reach 
those ''of limited English proficiency" was rdnforced by 
the 1978 Senate Report which noted die desire to expand „ 
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the existing outreach of the program. The act. therefore. 
^ charged the Comimssioner in the consideration of applica- 
tions '1o give priority to. . .geographical areas and. . . 
to assist children in need that have historically been under- 
served by programs in bilingual education.**^ Specif- 
icaUy. it also noted the '"potential need for bilingual edu- 
cation programs among Franco-Americans and 
Portuguese-Americans in New England and Spanish- 
speaking persons of Caribbean origin throughout the 
Northeast. " and uiged 'Ibe office of Bilingual Education 
to give appr^Mriate attention to applications designed to 
medt this need. 

The expansion of the legislation beyond the needs of the ImHanStudentB 
Spanish-speaking, although related broadly to a number of 
ethnic groups— the French. Polish, and Chinese were spe- 
cifically mentioned in the 1968 House hearings— was 
particularly related to Indian education. Statistics were 
presented by tribe on achievement, and considerable tes- 
timony, both by HEW and the Department of Interior, in 
addition to Indian groups, focused on the educational 
needs of Indian children. To some degree, this was linked 
to additional control being transferred by the federal gov- 
ernment to. the Indian with respect to curriculum and 
school stafTing^^ The official executive position Mras not 
very supportive; the educational benefits of bilingual edu- 
cation werft desirable, but such a program would be dif- 
ficult to implement. 

If either bill b favorably considered, we urge that it be 
amended to permit the bilingual assistance progiam to be extended 
to children and teachers in elementary and secondary schools 
operated by this Department for American Indians. We also rec- 
ommend that it be amended to permit the program to be extended 
to the Trust Territory of the P^ific Islands. 

The Bureau of Indian AfTairs has been sware of the pos- 
sibilities of bilingual instruction for some time, having developed 
a lew bilingual leaching materials some 25 years ago only to have 
the movement stopped by the advent of World War II. Since thM 
time such programs have not appeared to be practical due to the 
difficulqr of developing and planning them while at the same time 
having to operate a full-fledged school system. With the added 
sophistication that has evolved in the general f^ld of foreign 
language teaching^and le&ming, it poses an exciting possibility for 
the Indian children of America who need the dignity and stitngth 
such a program could add to their schools and to their Intellectual 
development.^' 

Prior to 1978 the law provided for carrying out pio- 
^ crams to serve **individuals on reservations where the 
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school is appioved by the Cdmmissioiier/*^ Under these 
ciitumstancest the commissioAer could msJce ^ymM$ to 
the Secrdaiyoftbe Interior to cany out the purposes of the 

The 1978 amendments changed somewhat the provi- 
sion of bilingual educMion for Indian chiMfen by provid- 
ing that the commissionermay fund applicants directly to 
cany out programs of bilinguid education for Indian chU- 
dren oa reserviiions rather than» as in the past, to have to 
make payments to the Secretary of the Interior to serve 
tfiese educational needsJ^ 



SpetUI The 1978 amendments, in addition, made a special piovi- 
Am^toRioa sion with respect to children in Puerto Rico. The 1 974 Act 
PimMon permitted the Qmimonwealdi of Puerto Rico, like k)cal 
governments in die continental United States, to improve 
the English proficiency of chiMren residing in Puerto 
Rico. But the law now also provides that the Common- 
wealdi of Puerto Rico may serve the needs of students with 
limited English proficiency m5pomsA. The amendment is 
designed to serve those children who return to Puerto Rico 
from the States who are unable to function adequately in 
Spanish.^ 



OMrm in The Bilingual Education Act, from the outset, provided 
fVfoaieSchoob for participation by private scboolcbiklren in the pro- 
grams. Nevertheless, participation by this segment of the 
«^ school population was very small. The 1978 amendments 
strengthened the commissioner's power to wtthhoM ap- 
proval of an application or to realk>cate fimds to assure that 
children of nonpublic schools are included in the pro* 
gram^ 

Tbe CommUiee adopted thU amendmeM in rei^^ 
rroblems of a ikk of paiticipitkm of privMe school childftn In 
bilmfual /jducnion programs. It is the clear inleiic of Cbngicss that 
there ba equitable participation of these children in Title VO 
programs." 



^ Wiw r> l The 1968 Bilingual Education Act was directed at 'Ihe 
fmp^mm special education needs of the large number of children 
with limited English-speaking ability in the United 
States/*^ This broad statement of purpose reflected the 
Q Congressional concern for and recognition of the special 
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needs of childito coming from homes where the dominant 
language was other than English. Thus, Senator Ralph 
Yarborou^ (Democrat, Texas), who introduced the &st 
bilingual education bill in the Senate,^ stated in Lis open- 
ing address: 

Om educadoaal potkin on the teachiaf of the Spanish- 
ipealdda have not been among our moft enli|h)eiied mtu of 
cda ca tioaal endeavor. For imtaace, take our children who speak 
only Spanish. If there were only a handful, a few hundml, you 
coiiidn^t afffMd to estaMish separate methods of insinic^ 
millioas of childten from Spanish-speaking homes come to 
schoob speaking only Spanish. 

The tragic lesuHs are shown in die dropout rate. Among adults 
25 and over, Mexican- Americans in 1 960 had an average of 7. 1 
yewsofschooling, as compared tothe 12.1 yean Ibr Anglos, and 
'nine for non-whites. The gap between Anglos and Mexican- 
Americans b 5 years, or 41 percent.** 

The dropout rate was to be repeated again and again 
throughout die hearings as an indication that matters had 
gone wrong. But, aldiough there was agreement on the 
effect on the non^English-speaking child of the present 
educational system, the reason was unclear. 

To some, the issue was psychological. 

Imagine Uie situation that conlhmu a certain youngster ffom 
my part of die country. A youngster spends his formative ye«s in 
die warm, friendly environment of his fa^nily and friends— an 
environment in which Spanish isspoken. At the age of 5 or 6 he is 
taken toschool.Whataprofoundshockheencounters die fust day 
diere, when he is made to know in no uncertain terms diat he may 
speak no Spanish at school. He must speak English, a language 
which he scarcely knows, bodi in die classroom and on die 
playground. If he iscaught speakingSpanish, he wiU be punished. 

Expert witnesses who wiU appear later before Uiis subcommit- 
lee WiU comment on die psychological damage which such prac- 
tices rendered unto millions of children. Even to a layman die 
injustice and harm of such practices are obvious. Unfortunately, 
diis practice has aU loo oflen been die rule rMher Uian die excep. 
tioo in die education of children from Spanish-speaking back* 



This idea of strengthening one*s self-image reflected 
current educational thinking relating one*s image of self to 
bodi learning and maturity.^ 

The four-ycar-old placed in a relaxed Mmosphert widi an 
unstructuredprognm learns language effortlessly. It>Uowingpur- 
' suks which interest him, he has die need, die desire, and die 
opportunity to communicale in die new language. Our progiam 
. has stresMd die expansion of die child's worM. We have been 



26 



intotsled in sensitiztng him to'the dffat and toaiid and feel of 
experience and in helping him to d ifTereatiale ii and develop die 
voci^bttlary necemry to describe it. 

These childieQ» by vhtne of their lanftt^ tTttning a^ 
broadened experience, aie now aUe to start ktndefsvten oo an 
equal footing widi their peers. Tb^ start widioot the frnsi^ 
and the experience of faihve. 

ThQf ait nccostoo^ to the sweet feeling of soccess^-and the 
patieni can oootinne. 

This pattern can be extended. It mnst be ejqinnded to inchide 
not only the economicaUy dqmved, bat these who are d^vtd by 
virtue of their language difficult.*' 

The educational need was linked also to ImMder issi^ 
of econcMnic oppoitumty. Bilingual education, a new ap- 
proach to education, iqxesented the hope that the tradi- 
tional avenue in American society—education — ^would 
open the door to the disadvantaged mm-English-speaking 
group. 

There is [sic] still discrimination and inadequate job opportu- 
nities for the impoverished, poorly educated Mexican-American. 
I am convinced that better education is the key Uiat will open thr 
door of equal opportunity to this patient, veiy worthy et!uiic 
group.** 

According to a report on poverty just compieled at Texas 
ASM University, families with Spanish surnames are much more 
likely to be poverty stricken than An^o-American or Negro 

fiunilies. 

The A&M report shows that there is a clear relation between 
poverty and low education; and the Spanish- Americans are Texas' 
least educated major poap.^ 

Some related the bill to the immigrant tradition in the 
United States. 

Let wt conchide in a more genend tone. This bill wouM 
contribute to increased cultural and social maturity in our society . 

Let us show k)ng*rttige leadershq) by making it possible to 
enjoy our cultural dtvenity. Let us never forget that our great 
strength ha& itemmed fnfn being a land of immigrams. Whether 
Irish, Jew, Scot, Swede, or Mexican, all nces acd nationalities 
have (contributed] in years before, and wiD comribute more to our 
unique society. As Americarss first, cultural diversity sin^ ben- 
efits all of us.** 

There was a recognition that what was being asked was 
novel, somewhat different from the iq>proach of other 
language groups within the United States. Here were 
groups requesting assistan<;;e to maintain their cultural 
stiengdi and language, but this was necessary to assist 
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their diildren's self-image and permit the learning process 
to take place. 

Our children suffer from a poor sclf-kkntity because they 
speak a foiti|n language. A bilingual cducaciooal pcpgram can 
impart knowledge and pride in their ancestral culture and Ian- 
goagc.*' 



And the historical experience was different. The 
" Spanisb-q>eaking and Indian groups* the key minority 
Ittguage groups to be served by the legislatk>n» had be- 
come part of the United States, it was sakl, by conquest 
rather than voluntary migration. 

The bilingual ^proach was also supported by some 
representatives of other language groups. Thus, the Gen- 
eral Secretary of the YI VO Institute for Jewish Research 
testified: 



America has tuditionally been a monolingual country. Im- 
migrants have been expected to learn English as quickly as possi- 
ble and <|uite frequent^ were encouraged to abandon their ances- 
tral langu^ and culnve with all ddibertte speed. The bill, now 
before the Senate, is important in large measure because it clearly 
anoounces to bilingual Americans that noc only does the United 
Suies Government not expect them to forget their ancestral Im^ 
guage and cuhure, but it is prepared to suppoit their mMnt^^nnKf 
with funds and other resources.** 



The multipurpose character of the legislation was re- 
flated in the statute which remained bioad and very 
general on educational purpose and approach. 

DecIanHonoTPMicy: 

In recognition of the special educational needs of die large num- 
bers of diildren of limited £nglish-q)eaidng ability m the United 
Scales. Cbngitss hereby declares it to be the policy of the United 
Slates to provide financial assistance to local educational agencies 
to develop and carry out new and imaginative elementary and 
secondary school programs designed to meet these special educa* 
dooal needs, (enumasis supplied)* 

The committee reports made clear that the broad» 
unspecific charges were purposeful. 

The purpose of this new tide is to provide a solution to die 
problems of those children who are educationally disadvantaged 
because of their inability to speak English. 

The soltttion to this problem lies in die ability of our local 
educational i^gencies widi high concentnitioos of children of lira- 
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tied Eoflish-speikuif ibUky^to develop and operate bUingual 
pn>gnuns of imtnictkNi.** 

BettMe of the need for extensive research, piloc projects and 
demonstricions, the pcopoeed lefislatkm does no^ intend to pre- 
scribe the types of pcofiams ocprojectt that are needed. Such 
niatien are kft to the discretion and judgment of die local school 
districtt to encour^ bodi varied approaches to die problem and 
also special solutions for a particular piobleni of a given school. 
The legislation enumerates types of programs as being illustrative 
of possible solutions.*' 



SpMiBe Bilingual education was to accomplish three purposes: ( 1) 
PiMpoMS increase English language skills, (2) maintain and fcAaps 



.increase modier tongue skills, and (3) suppcm the cultural 
heriuge of the student. 

The threefokl purpose and the interrelationship was set 
fortfi by the Puerto Rican Resident Commissbner in his 
testinumy urging the passage of the Bilingual Education 
Act of 1968. 

The solution, however, is not so easy, for at the same time we 
must produce fluency in the English language. I wish to stress that 
I realize the importajice of leamtng English by Puerto Ricans and 
odier minority groups I ivtng in die States. I concur foOy in Senator 
Yarborough's statement diat *it is essential in a pluralistic land 
such as ours diat we have a common hngu«ge and means of 
communicaiion m order to live and work togedier." But I do not 
feel du« our educational abilities are so limiled and our educa* 
tional vision so shortsighted that we must teach one language at the 
expense of anodier. diat we must sacrifice die academic potential 
of diousands of youngsters in order to promote die learning of 
English, diat we must jettison and reject ways of life that ate not 
our own. 

The essence of my le^lative'proposal is sim|rfe in concept 
and structure: I propose die establishment of programs which (a) 
wiU utilize two languages. Engluh and die noo-Englbh mother 
tongue, in die teaching of the various school subjects, (b) will 
concentrate on leaching^A English and the non-English modier 
tongue, and (c) wiU endeavor to preserve and enrich die culture 
and heriuge of die non-Englisb-speaking student.*' 

The multipurpose role of bilingual education was reit- 
erated during the passage of the 1974 Bilingual Education 
Amendments. 



. . . bilingual education involves the use of two languages, 
one of which is English, as mediums of instruction to assist 
children of limited English-speaking ability. Both languages are 
used for the same student population— not as an isolMed effort, 
but as a key component of a program embracing the toul cur- 
riculum. 
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RMherthananobjectivem itself, bilingual eduction is put of 
« much larger goal: encouraging a child of limtccd English- 
spealdngabiUOf todevek)pfuUy his individual sldUs and It 
is the use of the child'snative language and reflect for his cultural 
background that best distinguished Wlingud educalkm 
g»ms more nsiTowly focused, such as ESL and remedial read- 
mg.** 

The act titad carefully between the issues of language 
maintenance v. transition, cultural pluralism v. utilization 
of the mother tongue solely to assist in learning English. 
The manual forproject applicants and grantees which was 
issued by HEW shortly after the acfs passage reaffirmed 
both approaches. 

It is intended that children participating in this program will 
developgrcalercompeience in Engl ish, become more proficient in 
their dominant language, and profit from increased educational 
OKWtunity. Though tiie Title VO. ESEA program affirms the 
primaiy importance of English, it also recognizes that the use of 
the children's modier tongue in school can have a beneficial effect 
upon their education. Instructional use of Oie mother tongue can 
help to prevent retardation in school performance until sufficient 
<»mmand of English is attained. Moreover, the development of 
literacy in tiie motfier tongue as well as in English should result in 
more broadly educated adults.** 



Increasingly, Congress has emphasized the Englidi Ian- To Incnme 
guagc purpose. Thus, in passing the 1974 law. Congress Eng'kh 



stated: 

The goal of the progrun in the Conunittee bill is to permit a 
limited English-s peaking chUd to develop the proficiency in En- 
gUsh that pcrniiis ths child to leam as effectively in English k in the 
child's native language— a viul requirement to compete effec- 
tively in society.*' 

The primary importance of English is underscored also 
in the 1978 declaration of policy which is to "demonstrate 
effective ways of providing for children of limited English 
proficiency, instruction designed to enable them, while 
using their native language to achieve competence in the 
English language/*^ The 1978 law requires the commis- 
sioner to develop models to evaluate bilingual education 
programs to determine the ''progress made by participants 
Acrcin attaining Englidi language skills/'^ This latter 
requirement and the changed definition of the population 
^to be served assured a response to the American Institutes 
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for Research's evaluation study which found that Title VII 
students were doing no better than non-Title VII students 
in English learning. 

In general, across grades, when total Title VD and Non-Title 
Vn comparisons were made, the Title VH students in the Study 
were performing in Englbh worse than the Non-Title VD students. 
In Mathenuttics, across grades, they were performing at about the 
same level as Non-Title VII students. 

GenenOly, less than a thitd of the students in the Title Vn 
classrooms were there because of their need for English instruc- 
tion (limited proficiency in English) as judged by the classroom 
teacher. 

As part of the dau collection efforts, each project director was 
asked, ''Afler the Spanish-dominant child is able to function in 
school in English, what happens to the child?* * Eighty-six percent 
reported that the student remains in the bilingual project. 

These findings reflect Title VD project activities which run . 
counter to the ''transition" approach strongly implied by the 
ESEA Title VD legislation. (Transition in this sense implies that 
the native language of the student with limited English-speaking 
ability is used temporarily as a bridge to help the student gnin 
competence in English. Under this approach, when a student is 
able to function in a regular Englbh instruction classroom, he or 
she is transferred out of the bilingual project classroom.) In fact, 
project goals were more consistent with a maintenance approach 
to bilingual education.** 

The changed defuiition of the population to be served 
to those of limited English proficiency also reflected in 
part the concern of the Congress that a segregated minority 
group was being created. A number of witnesses noted this 
during the hearings. 

There is nothing in the research to suggest that children can 
effectively learn Engl ish without continuous interaction with chil- 
dren who are native English speakers, yet the Federal money has 
supported programs with only about one-tenth Anglos in the 
average class. In a society where Spanish-sumame children are 
now more segregated than blacks, according to some measures, 
and where the Supreme Court has found such segregation uncon- 
stitutional, a program that tends to increase separation, raises very 
serious questions. In a number of cities, offictals in bilingual 
programs have attacked desegration orders and asked that His- 
panic schools be exempted for educational reasons. 

When the bilingual education title is revised I would strongly 
recommend that Congress require integrated bilingual student 
bodies wherever possible.^ 

Another reality that we are facing is the effect that desegrega- 
tion plans are having on bilingual education. We believe that the 
issue is not so much a conflict in goals as it is the need for resources 
to expand the program in order to provide more multlculntral 
senings for bilingual education.*^ 




The 1978 law addressed the issue in two ways: by 
aiming tfie program at children with limited English Ian* 
guage proficiency* it permitted iSexibility of classroom 
pla^ment. In addition* it specifically provided for up to 
forty percent English-speaking students in the classrooms. 

la onler to pit^wtt the segrefaUon of childftn M 
natioaal onaia in pcogranu assisted under thU 
broaden the uadmtanding of diikhea about languiaM and cul- 
turnl heriiafes other than thekom» aprognmi of bUingual 
tion may inchide the paitkipatkm of childien whoae 
Eagliih, but in no event shall the peIcent^e of such dukbtn 
exceed 40 per centum. Ihe objective of the pfogramshaD be to 
assist chikhen of limiled English proficiency to improve their 
English hmguage skills and the paiticipation of other chikben in 
the pfogram must be for the principal puipose of contributing to 
the achievement of that objective.^* 

The Senate committee elaborated on the requirement: 

The issue of the extent to which English-speaking childien 
sboukl be petmined in Title vn projecu wu addressed by the 
. Conuninee in the folk>wing manner. The bill allows the paiticipa- 
tiott of English*q)eaking diildfen but adds that thc^ shall not 
exceed 40 percent. It was feh that the piesence of English- 
speaking chikhen would provide peer models for chikhen widi 
limiled English proficiency. This is an important aspect of these 
duldittt learning English. It was also felt that the piesence of 
English speakers would reduce the segregatioa of chikhen widi 
limiled English proficiency and provide positive experiences for 
English speakers by exposing them to other languages and cul- 
tures. The 40 percent maximum altows a wide range of flexibility 
for ndapution to local situations.>^^ 



The other goals of bilingual education, use of the native 
tongue and suppcnt for the cultural heritage of the min<mty 
language student, were retained in the 1978 Uw, but were 
specifically subordinated to the English language empha- 
sis. Thus» bilingual education is defined as a program 
designed for children with limited English language skills 
in which there is 'Instruction ... in English and, to the 
extent necessary to allow a child to achieve competence in 
the English language, the native language of the children 
of limited English proflciency. . . . (emphasis 
suppliedy<» 

The House Repoit attempted to deal with the transition 
V. maintenance argument by its reafHrmation of the native 
Janguage role: 



To McMoifi 
andlncmme 
Mother Tongtie 
SUOa 



Since the incepckm of the Act» delMie has ni|ed imitiolved 
over the extern to which native languages should be tau^ and at 
what stage studeau are ready to move out of the bilingual jpto- 
gnun. 

Controversies oversowed maintenance or tnmsitional 9^ 
proaches lend to confute the issue, since these lenns flsean differ 
e« thhigs to diffeiem peopk and smce theie is genena i^ieem 
that some instruction in the native language is necessary 10 he^ 
students strengdienhHigu^skilk and devetop in other acad^ 
subjects."^ 



The House also saw the broadened outieach as 
sifpoitive of native language maintenance. 

The Cdmmitiee bin deals* to a certain degree, with this issue 
by broadening the definition of children 1^ can pnitici|Mte in 
programs to inchide those with an adequate Eoglish-qieaking 
ability but who have difficully reading, writiiig or uadetMUKUog 
English. lAiderthUbroadeneddefinition,thoi^,thelocalsdiool 
district wouM still have the responsibility for making deietmina- 
tions of which individuals would participaie in accordance whh 
the other requirements of the Act.^ 

The 1976 General Accounting Office (GAO) report, 
^^fbkh ^amined the bilingual educational program, had 
found as one of the fiK:tor$ adversely affecting academic 
achievement of limited English-speaking children, the 
fact that 'Ihe dotninant language of the limited En^sh- 
speaking diikiren might not have been used enou^ for 
classroom instruction/*^^ The 1978 legislation did not 
folbw up on this comment. 



To SupptM Aldiough Congress did not adopt the specific mention of 
Ae ChOfB biculmral along with bUinguai as suggested by the U.S. 
Cukund Commission on Civil Rights><^ in 197S and the National 
Heriloge Council of La Raza<^ in 1977, it continued its support of 
the cultural heriUge goal in the 1978 law. 

The 1974 law had included in its statement of policy 
the following language which is still in the statute: 

Sec«7i2 (a). Recognizing. . . C2)thatmany . .. children have 
a cultural heritage which differs from that of English-speiddng 
perms; (3) that a primary means by which a chiki lems U 
through the use of such chiM*s language and cutaval heri- 
tage; . . . (5) that . . . children . . . benefit through the fullest 
utilization of muhiple language and cultural resources. . . . 



In 1978 even very strong transition program advocates 
^ supported die cultural continuance aspect of the program. 
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Mr. Hefih. (D. HawaU): The childfen with the assistance of 
vohmlQier imtnicton within the system develop self-appieciatioa 

prograim for their own cuhures. I have attended their prognu^ 
and il it apparent this need exists. . 

Mr. McQumB: I would agree that the ability to speak, to write 
English, is very impoitant. I think the key to this is the sensitiWty 
with which wc buUd their English proficiency. The sensitiWty 
J»«e and the bicuhuni issue comes [sic] in so that as children 
come in , it must not be done at the expense of their own culture. 

But i^fun there was a modification of the bilingual 
cdViCation law in the 1978 amendments (shown in the 
italicized poition below) toward integrating and balancing 
this cultural requirement with the cultural interests of 
English-speaking students. Bilingual instruction for chil- 
dren of limited English proficiency is to be given **with 
appreciation for the cultural heritage of such children, and 
of other children in American Society. ..." (emphasis 
supplied).'^« ^ 

The House vof Representatives 1978 Report explained 
the amendment as follows: 

Regarding the question of whether bilingual programs should 
havea cultural comp^mnt. the Committee biU amends the present 
law to require that, if instruction is included on the cultural 
heriuge of the children with limited English language skills, 
ins truction must be also inchtded on the cultural herhage of other 
children. In addition, die bill requires that research be conducted 
on the degree to v^ich the inclusion of cultural heriuge instruction 
in a bilmgual education program serves to assist children in learn- 
ing English.^" 



The legislation envisions the funds will be used for instruc- 
tion, teacher training, curriculum development, research, 
and evaluation. 

There appcm to have been general agreement from the Instruction 
outs^ on the definition of bilingual education as the use of 
English and another language as instructional mediums in 
an educational program. The legislation calls for the **in. 
struction ... in, and study of, English and, to the extent 
necessary, to allow a child to achieve competence in the 
EngUsh language, the native language ... and such in- 
stnictim [shall be] given with appreciation for the cultural 
heritage of such children, and of other children in Ameri- 
can society. . . . ''"^ Bilingual education is to range over 
the entire curriculum; **to the ej^t necessary, ... in all 



courses or subjects of study which will allow a child to 
progress effectively through the educational sys* 
tern 

The 196S defmitioD of limited English-speaking abil- 
ity as ''children who come froip environments where the 
d(miinant language is other than English'' made no dis- 
tinction in levels of proficiency not did it speak to the 
participation of minority language children in the inte- 
grated classroom. In a number of cases, school systems 
installed bilingual programs and concentrated on teaching 
English-dominant mimvity children, placing such chil- 
dren in remedial bilii.gual programs with minimal use of 
the non-English language. 

Therefore, the pi^sent legislation is concerned with 
integrating the students of limited English proficiency 
with the rest of the school children both on educational and 
ethnic grounds. Thus, in **such courses or subjects of 
study as art, music, and physical education,'' the statute 
requires bilingual education programs to i»ovide for par- 
ticipation ''in regular classes."''^ The same rationale lies 
behind the legislative charge that children in bilingual 
education programs "be placed to the extent practicable, 
in classes with children of ^proximately the same age and 
level of educational lEittainnient."''^ If children of "vary- 
ing ages or levels of educational attainment are placed in 
the same class," instruction should be appropriate for 
their level of attainment."^ Although teacher training and 
curriculum development may be centralized, the program 

shall serve children "in the school which they normally 
attend. 

There was considerable discussion of when and how to 
include English-speaking students in bilingual education 
programs. The original 1968 law made no provision for 
the participation of the English-speaking student in the 
bilingual program. The 1978 Senate bill allowed the par- 
ticipation of English-speaking chiklren in the bilingual 
program provided the number did not exceed forty per- 
cent. This was a slight reduction from the SO/SO ratio used 
in Colorado which Congress was advised had worked 
rather well"' but still permitted flexibility."' The purpose 
of this provision was to reduce the possibility of segrega- 
tion in the program and to provide peer models forchildren 
with limited English proficiency. 

The House bill handled the question somewhat differ- 
ently, adopting separate rules for programs which re- 
move the children from regular classroom activities. 



as 



so^allcd **pull-out" programs. For those programs where 
the children have the benefit of teaching specialists, only 
children with limited English proficiency would be eligi- 
ble. All regular classroom instruction would permit a 
mix.«o This approach, perhaps, reflected the GAO criti- 
cism: **[T]here often seemed to be too many English- 
speaking children in the project classrooms, thereby dilut- 
ing program services for the limited English-speaking 
children. The final law adopted the Senate lan- 
guage.'^ 

The 1975 study conducted by OE's Office of Plan- 
ning, Budget, and Evaluation identified four exemplary 
basic classroom bilingual projects that could serve as 
replicable models for districts contemplating similar pro- 
grams. The descriptions of these programs were packaged 
and distributed to interested applicants as Project Informa- 
tion Packages.'^ They were also described to the Con- 
gress by the administration, without, however, any 
suggestion that these would be the only models utilized or 
even the preferred ones. iTie structure of the models var- 
ies; for example, one project uses English primarily, with 
one-third of the day in French, while another begins 
primarily in Spanish and introduces English as the student 
demonstrates readiness and understanding. In 1978 the 
Congress required the development of other models as 
well. 



From the outset the need was recognized for specialized Tndting 
training to create the teaching corps and ancillary person- 
nel to serve the program. Thus, the 1968 Bilingual Educa- 
tion Act provided for **pre-service training, designed to 
prepare persons to participate in bilingual education. 
The GAO and the American Institutes for Research in their 
evaluations, the administration in its presentation, and 
Congress after reviewing the program have all agreed on 
the need for additional qualified teachers. The issue is 
one of both quality and quantity. 

The 1974 amendments expanded the training compo- 
nent of the existing legislation requiring a fifteen percent 
set-aside of local bilingual education funding for inservice 
training."* The 1978 legislation removed the fifteen per- 
cent inservice training requirement"^ of the statute. 

Regarding in-Krvlce training, the mandatory 15% Kt-aside 
for that purpose is very crucial for some local pfogiams. Fbr 
othen, the need may have been furdled and thettfoft the funds 



mty be better iiied for odier pnrpoics> The Committee bill, thcre> 
* fore, removes the reqummeols in peteal law thai etch local 
V project muitei^eiidttleaat 15% ofitsAmcto on in-service teacher 
training. iUlher, tfai5 ^sion on exact degiee of su^ 
would be left with the local school district, with the expectation 
that in-servioe tiainini is an hnpoctant conpooent of these prcK 
grams. However, il mast be noted that this set-aside tods in- 
service traitting piofiams that are non-degiee in na^ and there- 
fore may not conyletely solve the need for highly qoalified 
teadiers.*^ 

The commisaiooer may piovkfe a wkle range of 
ing through grants, contracts, and fellowships (including 
stipends and aUowances for dependents) to meet qiecific 
needs and to promote general career development.^^ The 
training may be given to teachers, administrators, coun- 
selors, parqmfeisiooals, teadier aides, and paienu.^^ 
Fellowdiip assistance must be repaid by the trainee either 
in cash or by an equivalent period of work in bilingual 
educirtion training. The commission may waive repity- 
ment 'In extrMtdinary circumstances. "^^^ 

HEW requires grantees to give priority to persons who 
are bilingual and who demonstntte a hi^ degree of inter- 
est in bilingual educatim.^'^ A grantee which provides 
training leading to an undergraduate degree or a teaching 
certificate or ttiiining of personnel at an institute of higher 
education **shall require ttat all participanto in its training 
program demonstrate proficiency in English and in the 
target language u a condition of successful comfdetion of 
the program.'^ 

Training may be conducted by: (1) local educational 
agencies, (2) state educational agencies, and (3) institu- 
tions of higher education (including junior colleges and 
community collies). Private nonprofit organizations 
may also provide training if they apply afier consultation 
with, or jointly with, local educational agencies or the 
state education agency. >^ (The requirement of consulta-* 
tion nuy be contrasted with the program grant require- 
menu in Mdiich a joint ^^plication with the local education 
agency is required.) The commissioner must give priority 
to applicants with ''demonstrated competence and experi- 
ence in the field of trilingual education. "^^^ 



Cunfcukan As the federal bilingual education program has expanded 
Devdopment (there are now over 70 Unguages serving 302,000 chil- 
Q dren) the need for materials hu expanded also. The pro- 



gram has not been able to meet this need e^)ecuuiy in die 
less frequently used languages in die United St«es. 

A recent study of the state of bilingual nuterials, 
published after the 1978 legisladon bad passed Congress. 
reafTvined this shottage.i^ The study was optimistic in 
believing Oat "with growing numbers of bilingual pro- 
gruns and students, bilingual materials development in 
the U.S; wiU increase in the years ahead, particularly for 
the major languages.""" 

In 1975 the OfTice of BUingual Education began to 
fund a network of institutions (materials development 
centers, dissemination and assessment centen. and train- 
ing resource centen) pursuant to the statutoiy mandate 
that the commissioner and the directors of the National 
Institute of Education "shaU, through competitive con- 
tracts with 4>pn>priate public agencies and private institu- 
tions and organizations, develop and disseminate instruc- 
tional materials and equipment suitable for bilingual edu- 
cation programs. At present there are thirty-three cen- 
tm serving more than 500 local education agencies in 
Airty-ninc states, the District of Columbia, Puerto Rico, 
and the territories of the United States. Each center has 
specific territorial and linguistic responsibilities. 

This program has had consideraUe impact but the 
continuing shortages in some areas and weakness in others 
led to the 1978 amendment requiring the bilingual materi* 
als to be equal in quality to those developed for regular 
English instniction.^ 

l>eHte the piofitti of the malerkU dev^^ 
aeeditUlexiiu for high qiMli^ niteriaU* apedaUy in tone of 
the Native Americaa, Astan and Pacific* and ladc^EmpeM \mh 
ru«(t» Some Native American pnjecu experience ptfticvlv 
problems with laaguaies that do not have a written oithogn^ 
k)calieacheriaBddirecionmuiispeadcoasidefabtetimedevclop- 
log materiab in these instances, a taik for wUch few have 
adeqtsie traiaiag. 

Exiatiii^ materials etc often ansatitfartoiy > The OAO i^wit 
foiiadthM 60 peiwm of project director 
fett their mMriaU wcm inadequate. Much of dK material seat 10 

tion ccaier director estimsled tfiat oidy lOto t5X of nMeriats 
lecdved is soiaMe for disaemkatioa.*^ 

The availability of materials already in existence must 
be consideted, and ''special attentioo shaU be given to 

Itiiguage groupa for whom private oiganizatiotts are un* 
hVly to develop such mnteriala/'^i 
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Rwmmth The ftiluie to piove the effectiveness of bilingual educa* 

tion and the devastating evaluations by GAO and the ' 
American Institutei^ of Research disturbed the Congress, 
and ii responded by increasing the amount available for 
research>« fDurfoU to $20 miUion for im}^ 
The House Conmiittee Report commented: 

Baaed on the lack of aitkmal dau i^gardii^ otittr ty^ 
rale Vn pioiramit the lack of aaiiooal evaliMikMi of other 
■ pp i oa ches lo Eagllih iaitnictioa, the evideace of gaiae ia Mi* 
vidualpccjecu,aadtheaapponforthebUiB|valapproa^l^ ^ 
iavolved teachers aad ttudeats, and languife group ofgaaia* 
tioaa* the Commklee feeb the need Ibr pcofram chaafe as 
for Aather leaeaich, demoostrackm and evaiaaUon to dei^^ 
what constituies a good pio|nun of bUingual cducaikNi. 

The GMnmistkmer's Report on the ConditkHi of BUia|ual 
EducMkm of 1977 found that *'there U liitk lo gukfe ediicauin in 
designing and imptementinf effective bilinfual pitijecu/* The 
National Association for Bilin|ual Education testified that only a 
smaU number of program models have been identified to date. 

Consequently, the Comminee bill increases the authorization 
of appropriations for research and devek>pmeat in bilingual educa- 
tion from $5 mtkm a year to $20 millkm a year.*^ 

The commissioner is charged to carry out a research 
program through competitive contracts with institutions of 
higher education* private and nonprofit organizations, 
state educational agencies, and individuals. 

The research activities to be funded are set foith in the 
statute and arc wide-ranging. Almost all arose in 1978 at 
Senate initiative: 

1 . Studies to determine and evaluate effective models for 
bilingual bicultural programs; 

2. studies to determine 

a. language acquisition characteristics and 

b. the most effective method of teaching English 
within the context of a bilingual bicultural pro* 
gram; 

3. a five-year longitudinal study to measure the effect f 
of bilingual education on students who have non- 
English language proficiencies; 

4. studies to identify the most effective and reliable 
method of identifying students entitled to bilingual 
education services; ^ 

5. the operation of a cleari.ighouse of information for 
bilingual education; 
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6. studies to determine the most effective methods of 
teaching reading to children and adults who have 
language proficiencies other than English; 

T studies to determine the effectiveness of teacher train- 
ing ptservice and inservice programs funded under 
this title; 

8. itudies to determine the critical cultural characteris- 
tics of selected groups of individuals in order to teach 
about culture in the program.^^^ 

Like research* evaluation gained strong support from the Euohioffoii 
Congress in the 1978 legislation primarily because of the 
GAO report. 

The House Committee commented: 

At the local level, a GAO repon on bUingual educaikm noled 
UMtevaliwlkmt for individual projects **have been tnadequMe for 
measuring programs* effect on student achievement and . . . have 
been inadequate for identifying projects worthy of replication. ** 
Pdor self-evaluation designs proliferated even among the best 
projecu, GAO continued.*^ 

f The need for local evaluation is also noted in the 
Senate Report. 

The bill also requires that the Commissioner develop 
guidelines for local evaluations. It is hoped that these guidelines 
wtU provide scientifically valid information as well as describe the 
unique featuresof each project in order that local level projects can 
be validly compared. '^^ 

The statute also provides that any child enrolled more 
than two years in the prograni shall have an individual 
evaluations^ Although designed primarily to transfer re- 
sponsibility of the progratn to the tates. the provision also 
assures additional educational daia. 

Although die bilingual education program is a discretion- TIm 
ary grantprogram, the legislation itself and the legislative AMooitlM 
history impose a structure on tiie allocation of funds. Rom F koc — 
the outset, in 1968, there were three general standards 
imposed: 

L The geogra|4)ic distribution of children of limited 
English proficiency in the nation; 

2. the capability of local educational agencies to carry 
^ out the programs; and 
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3. the relative number of persons from low-income 
families to be benefted by such pfograms.^^ 



Geagrofhic The requirement to consider the location of children of 
DbMbuUon limited English proficiency in the distribution of bilingual 
education funds parallels the af^roach of formula grant 
programs. The Office of Education has not published data 
or statistics setting forth die placement of numbers of 
students with limited English proficiency. The National 
Center for Education Statistics has tabulated and displayed 
states with children 4-13 years old with a household lan- 
guage otiier than English.'^ 

There are two other geographical requirements which 
arc to receive priority treatment by the commissi(Mien 

1. Areas having the greatest need for programs;'^' and 

2. applications from local educational agencies which 
are located in various geographical regions of the 
nation and which propose to assist children of limited 
English proficiency who have historically been under- 
served by programs of bilingual education.'^ 

I The 1978 House Report elaborated on the first stan- 

^ daid: 

yAreas of greatest need" should be deHned as including those 
I which, within the immediately five preceding years, have had a 

I significandy above-average influx of individual" of limited En- 

I glish language skiUs.*^ 

The second "jwiority'' is weakened considerably by 
the statutory condition "taking into consideration the rela- 
tive numbers of such children in the schools for such local 
educational agencies and the relative need of such pro- 
grams/'"^ Its basic purpose was, given the limited 
amount of bilingual education funds, '*to utilize scarce 
funds for demonstration programs and projects with a 
view toward stimulating interest and initiatives among 
State and local educational agencies throughout the Nation 
which ultimately would lead to successful non-Federal 
programs/'^" 
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The regulations setting forth criteria for evaluating indi- 
vidual applications require the application to discuss 
methods of administration, financial management proce- 
dures, coordination of funded and nonfunded activities 
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under the prognun , md a plan for continuing the program 
afker federd iuMling is comirfeted.^^ 

The 1978 amendments require the commissioner to 
ddennine that the assistance 



wm coalrftiae towaid byildias the c^adty 
provideapio|moCbUingiialed«cflUoDona . .of 

nilkkafL soe, scope, and quiky to pronite «g«HV^ im. 
provoaeat k the cdacitioD of diUdkta of li^^ 
deacy aad tiM file applkaat wm have tlie letoorcct Mi^ 
meat ID CMtiDae the pfognun whea awitaace ina^ 
ledaoed or ao kmier availabfe.'^ 

Ihe low-income criterion originated in the 1968 Senate Lowlncome 

bill which had required the commissioner to allot funds 

based on die number of Spanish*speaking students in die 

stMes and the per capiu income of the states ''m such 

manner as he determines will best cany out die purpose of 
thistitle."'» 

The 1968 House bills focused moce closely on die 
low-income question, perhaps reinforced by die experi- 
ences of Head Start and other poverty programs which had 
experimented widi bilingual education. Thus, one House 
trill spoke of projects providing ''reasonable assurances of 
nuking a substantive impact in meeting the special educa- 
tional needs of persons who come from non-English- 
qieakmg low-income families/*'^ Anodier lequiied die 
~ commissionerto ''develop criteria and procedures to as- 
sure diat funds will go to areas of greatest needs/' taking 
into consideration die number of children from non- 
English-qieaking backgrounds and die per c^ita income 
fiom each stace.*^ 

The 1968 act was a compromise granting the commis- 
sioner some discretion while at die same time emfrtiasizing 
the poverty criteria bodi in the geographical distribution of 
the prognun and in funding specific applications. The 
commissM>ner was charged widi giving "highest priority 
to Suites and areas within States having die greatest need 
for prognuns . . . taking into consideration the number of 
chikiren widi limited English speaking abilfty between die 
ages of diree and eighteen widiin each State/'**' and 
iqiproving diose applications "designed to meet die spe- 
cial educational needs of children of limited English 
speaking abilities in schools having a high concentration 
of such children from families (a) widi income below 
$3,000 per year, or (b) [receiving payments ftom Sutte- 
j'-TOvcd AFDC programs]/''*^ 




The present law as a result of the 1974 amendments 
softens somewhat the low-income requirements. It man* 
dates the commissioner "*to the extent feasible[io]9Sloc9te 
funds i^)propriated in propcntion to the geographical dis- 
tribution of children of limited En^sh proficiency 
thnni^ut tiie Nation with due r^ard fi>r the relative 
aUlity of paiticular local edi!cational agencies to cany out 
such programs and tbt relative numbers of persons from 
low'income families sought to be benefited by such pro- 
grams (emi^is supplied). 

Low incmne is defined in the regulations issued by the 
Office of Education as an annual family income that does 
not exceed the poverty level determined under Section 
lll(cK2) of Title I of the Elementaiy and Secondaiy 
Education Act of 196S as amended.'^ 



To receive bilingual education program grants, one or 
more local educational agencies or an institution of higher 
education (including junior and community collies), in 
conjunction with one or more local educational agencies, 
m#y apply. 

State education agencies may Mpply for funds to'pro- 
EttgflMls^ vide technical assistance and coonUnation of bUingual 
programs within the state. These funds must supplement 
not supplant othor funds available to the state.'^ llie state 
agency may only receive up to five percent of the total that 
school districts in that state receive for the program.'^ 
This statutory limitati(Hi has caused administrative dif- 
ficulties in some of the states with smaller bilingual educa- 
tion programs.'*^ 



Contentof 

Grant 
Appttcatiom 
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Each grant application must set forth a description of the 
activities to be funded and provide evidence that the ac- 
tivities **will make substantial progress toward making 
programs of bilingual education available to children hav- 
ing need thereof in the area served by the applicant. 

By regulation, the commissioner has requested evi- 
dence assuring applicant supervision and information on 
the method of administration.'^ Similarly the applicant 
must set forth the description of fiscal control and the 
budget justification. 

The qsplicant must indicate (a) the total number and 
percentage of children of limited English-speaking ability 
enrolled in the schools of the applicant and the number and 
percentage to be served by the proposed program; (b) 
when and how the applicant identified the children; (c) the 
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number of low-income persons sought to be benefited and 
how they will benefit; (d) provisions for involving qual- 
ified personnel with experience in the educational prob- 
lems of children of limited English-speaking ability and 
. the use of cultural and educational resources in the aiea to 
be served; and (e) the evaluation design of the imposed 
program including, provisions for comparing perfor- 
mance of participating children on tests of reading skills in 
English and the other language with an estimate of per- 
fcMrmance in the absence of the program or with noiq)ar- 
ticipating children;*^ the instruments of measurement; 
and piovisions for reporting pretest and posttest scores. " 

The 1978 amendments provide for increased parental 
participation. An q)pIication for a program of bilingual 
education shall be developed in consultation with an advi- 
sory council, a majority of which shall be parents and 
other representatives of children of limited English profi- 
ciency. The a|q)Iicati(Mi must contain documentation of 
the advisory counciPs consultation and comments on the 
project.'^ 

Rnally. the application must assure that, after ap- 
proval, the applicant will provide for continuing consulta- 
tion and participation by a committee of parents, teachers, 
and other interested individuals. It wouW appear that the 
postapproval consultative group need not be the same as 
the advisory council. On the committee parents of children 
participating in the program must predominate, and a 
majority must be parents of children with limited English 
proficiency.*^ All parents of participating children must 
be informed of the institutional goals of the program and 
the progress of their children. 

In 1978, as in 1974, the duration of project funding was an Dumtton 
issue discussed at some length by both the administration 
and Congress. The Carter administration proposed a five 
year funding limitaticxi, a position which was supported 
by the^ouse bill. 

The Committee bill proposes a general nile that assisUnce 
under the Act be limited to no more than 5 years for any particular 
Khooi Of group of schools. However* a waiver of this nile is 
mandated whenever the school district shows a clear fiscal inabil- 
Ity to carry on the piognun; shows adequate progress in the 
program; and either has a continuing presence of a subsuntial 
number of students with limited English-speaking sklUs in such 
Khool or schools* has experienced a recent substantial Increase in 
the number of such studenU* or is under an obligation to provide 
bilingiial education pursuant to a order or a Title Vlplan.'^ 



The Senate opposed such a limhation; although it 
recognized that state and local commitment is important 
for the success of the program, the educational needs of 
the children, in their view, predominated. 

Many local districts are bard pitsscd for funds at present, and 
bilingual education for minori^ students may be a low priority. 
Without federal funding many children win not receive the help 
ttiey need. There is no educational base.for such a limitation. In 
most areas with high concentrations of children with limited 
English proficiency, there are children continually entering the 
school system— some because of local births and some because of 
migration. The presence of children needing bilingual education 
will not disappear after five years. The Committee also noted that 
no other program in ESEA has such a limitation.'^ 

The issue of duration reflected more than budgetary 
concerns. A firm time limit in Title VII program grants 
was consistent with a limited federal commitment to bilin- 
gual education as a research and development program 
and a transitional program'^; open-emtod grants sug- 
gested a broader federal involvement, a service program, 
and a maintenance effort.*^ 

The 1978 law permits mitial funding of one to three 
years and limits the alMlity of the commissioner to termi- 
nate the program. The commissioner's decision regarding 
the lengtfi of initial funding depends upon (a) the severity 
of the problem to be addressed, (b) the nature of the ac- 
tivities proposed, (c) the likely duration of the problems 
addressed by the application, and (d) other criteria the 
commissioner m^y establish to assure the effective use of 
the funds. In addition the commissioner must determine 
that federal assistance will contribute toward building 
local capacity to provide a self-sustaining bilingual educa- 
tion program.^ 

Termination provisions are very formal. The commis- 
sioner, after reviewing program operations, may, upon 
finding that a school does not have a long-term need for 
continued assistance, issue an order to the local educa- 
tional agency to prepare and submit within one year a 
revised ai^Iication setting forth a schedule for termination 
of federal funding ' in the fifth year following the issuance 
of such an order. The commissioner's finding may not 
be issued without notice and opportunity for hearing. The 
reduction schedule shall be in accordance with criteria 
established by the commissioner designed to. ensure 
gradual assumption of the cost by the i4>plicant.^*' 
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The commissioiier may not issue an ''order to submit 
an q)pIication in pceparalion for termination of assistance 
... to any local educational agency** which shows 
adequate i»ogitss in meeting the goals of the program and 
a "fiscal inability** to carry on a program without the 
federal assistance. Further, to prevent termination there 
must also be either a continuing presence of a substantial 
number oi students of limited English proficiency in bilin- 
gual education programs under Title VII; a recent, sub- 
stantial increase in the number of students of limited 
English proficiency who have enrolled in such a program; 
or a stale or federal couit order or plan approved by t!ie 
secretary under Title VI of the CivU Rights Act of 19r34 
affectingservicesformorechildren.^'^Once atermination 
(Mfder is issued, the commissioner is further charged to 
annually review the conditions to see if the order should be 
withdrawn or suspended.^^ 



The law establishes an Office of Bilingual Education run P kop — 
by a director ''to whom the Commissicmer shall delegate AAmJUgtnMom 
all of his delegable functions relating to bilingual educa- 
tion.** Under the 1978 amendments "the director shall 
also be assigned responsibility for coordinating the bilin- 
gual education aspects of other programs administered by 
the Commissioner.****' 

The statute requires the secretary to establish a Na- 
tional Advisory Council on Bilingual Education com- 
posed of fifteen members.*** At least eight shall be per- 
sons experienced in "dealing with the educational prob- 
lems of children and other persons who are of limited 
English proficiency.** At least one of these eight shall 
represent persons serving on boards of educatim operat- 
ing bilingual education. The group shall consist of at least 
two experienced teacher trainers, two persons with gen- 
eral experience in elementary and secondary education, 
two classroom teachers who have utilized bilingual 
methods and techniques, two parents of students whose 
language is other than English, one representative of a 
state educational agency, and one at-large member. 

The council shall generally represent the geographical 
areas and population of persons with limited English pro- 
ficiency. The aecretaiy shall designate the chairperson and 
^ provide staff assistance and information necessary to the 
counciPs activities. 

O 



The coumU's fiuKtion is to advise the comnussio^ 
in the piqunlioa of general regulMions and administni> 
tive and operational policy matters including i^ipioval 
criteria for applications. Each year by March 31, the 
council shall submit a report to the Congress and the 
president on the condition of Mlingual education in the 
nation and on ttie administration and operations of Title 
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Fvtiire Directions 



The bilingual education program as originally formulated, 
and as presently authorized, is a research ami demonstra- 
tion program. Qmgress acted on an intuitive judgment DMMNMlrail 
that teaching children in the language they understand was 
likely to be helpfiil. Testimony in 1967 had focused on 
need with a conscious awareness that solutions as yet were 
uncertain. The declaration of policy in the 1968 act articu- 
lated tfib perception by looking to k>cal educational agen- 
cies 'Ho develop and carry out new and imaginative 
elementary and secondary school programs. 

This language was reinforced in subsequent sections 
of the act which spoke of ''the development of programs 
. . . including research projects, pilot projects ... de- 
signed to test the effectiveness. . . (emphasis 
supplied). Congress, in addition, envisi(med ''the devel- 
opment and dissemination of special instructional materi- 
als. In subsequent years as the program has expanded, 
this initial experiment^ thrust has become diluted, and the 
program has moved toward a service emphasis. 

Both die 1978 law and congressional reports empha- 
sized once more the research and demonstration character X 
of the program, stressing die need for additional study a^ 
evaluation of the approaches. The 1978 amendmenU||(e- 
cifically added in die statement of policy a subsectiMJo 
note this direction: "Recognizing ... (7) research adi 
svahiaticHi capabilities in the field of bilingual education 
need to be strengthened. X 

HieCoBMnitlsebm. . .i«>vide$inqt>iediuthoriMtionifcr 
tndoiai acdvkiei, lemrdi.sad e^(nitkxi and graou. ... The ^ 



ri9^ tndoiAi acdvkiei, lemrdi.aad evalni 
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committee is pleued to note tliat iu faith in the efficacy of 
^ biliniual education is being afTirmed in a growing number of 
States which have adopted sound bilingual pcognuns to meet 
specific needs. It may be that a more direct Inderal contribution lb 
luch Stale and local activities is appiopriMe for the future; but 
progress toward such a service orientation can be made until 

Federal ofHciaU charged with carrying out the Title Vn pn>^^ 
do the job so clearly thein under the lawJ*» 

The reaffirmation of the demonstration nature of the 
program lesultedfiromtwocongressional concerns: (l)the 
absence of documentMion and statistics which had been 
requested in 1974and(2)thedamagingreportsofGAO>^ 
and the American Institutes for Research;''* The AIR 
study concluded that •there is no compelling evidence in 
thecurrent dataof the Inq>act Study that Title VII bilingiud 
edix^on as presently implemented is the most appropri- 
ate ^proach for these students," This latter, most recent 
evaluation troubled the Congress and, although chal- 
lenged by NIE and others, affected the 1978 l^islation, 
reinforcing the committee's feeling that the appropriate 
approach and utility of bilingual education needed to be 
demonstrated. 

The first national evaluation of bilingual education supported 
by the Office of Education and conducted by die American Insti- 
tutesforIUseaidimsess<mseri6usqueiti<^ ^ 
of the bilingual spproach. 

A recent GAO report on bilingual education pointed out that 
evaluations for individual projects "have been inadequate for 
measuring progrms* effect on student achievement and. • .have 
been inadequate for identifying projecu worthy of replication.** 

Consequently, the Cbmmittee bill increases the authorization 
of appropriations for research and development on bilingual edu- 
cation from $5 million a year to $20 million a year. The bill also 
requires each local project to provide for iu own evaluation. It is 
hoped that these amendments will aU lead to greater knowledge 
within the next several years about what is most effective in 
bilingual education.'*^ 

To assure that additional data is available and that 
there is an understanding in the Congress ci the overall 
direction of the program, the 1978 amendments require 
the individual grant applications to include an evaluation 
componentJ'3 In addition, the Commissioner of Educa- 
tion is required to report annually to the Congress. The 
1978 law reiterates the 1974 reqtiirements with minor 
modifications. The commissioner, in consultation with 
the National Advisory Council, shall submit: 
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1. A naCkmal ussessment of the educational needs of 
children and other persons with limited English profi- 
ciency 

2. A report on the degree to which these needs are being 
met by federal, state, and local efforts 

3. A plan, including cost estimates, for extending bilin- 
gual education to serve preschool and elementary 
children and other persons of limited English profi- 
ciency, including a phased plan for training of neces- 
sary teachers and other educational personnel 

4. An evaluation of the bilingual program 

5. A description of the staffing of the program by HEW 

6. An assessment of the number of teachers and other 
personnel needed to carry out a program of bilingual 
education for persons of limited English proficiency 

7. An estimate of the number of teacher training fellow- 
ships for bilingual education which will be necessary 
for the two succeeding fiscal years'^ 

Most importantly, the secretary is charged with addi- 
tional actions and reports which elaborate upon these 
requirements. By September 30, 1980, the secretary is to 
develop(a) methods to identify children of limited English 
proficiency who are in need of bilingual education pro- 
granis; (b) *'evaluation and data gathering models, which 
take into account linguistic and cultural differences of the 
child, which consider ihe availability and the operations of 
State programs for such children, and shall include allow- 
ances for variables which are applicable** to bilingual 
education programs "such as pupil-teacher ratios, teacher 
qualifications, length of the program, hours of instruction, 
percentage of children in the classroom who are English 
dominant and the percentage who have limited English 
proficiency. **«»5 

As part of this developmental effort, the commissioner 
was to publish within six months of the date of passage of 
the Education Amendments of 1978 ''(1) models for pro- 
grams of bilingual education which may include suggested 
teacher-pupil ratios, teacher qualifications, and other fac- 
ton affecting the quality of instruction offered, and which 
shall represent a variety of types of such programs, and (2) 
models for the evaluation of such programs as to the 
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pcogiess made by paiticiimau theiein attaining English 
skills.**!^ The House of Repitsentalives repotted the fol- 
lowing explanation <^ this vtumdate: 

The Conimissioner*! Repoct on the Conditkm of BUinfual Educt* 
tion of 1977 found Uul *1befe U Iktle to guide educaton in 
designing and impkmenting effective biliniual piojecu/* The 
NrtiooalAiipciation for Bilingual Education testified that only a 
imaU nunta^of pcogram models have been idenliried to dale.>*' 

Althou^ the committee's reports reflected the skepti- 
cism and concern with the evaluations to date, the lack of 
dau on student needs and tescher availability, and the 
absence of clear instroction models, the act looked toward 
developing a service program on a broad level throughout 
die United States, once models had been developed and 
proved. The steady increase in appropriations from ST. 5 
millx>n in fiscal year 1969 to $ 1S8.6 million in fiscal year 
1979,1'* indicates both a desire and possible capacity to 
effect such a conversion. Such a modification envisions 
chrnging, as well, the method of distributing fUnds from a 
discretionary grant program to formuhi distribution. 

(0 The Secretary shall pcepare and submit to the Ptosident and to 
the Confiess not later Uian December 3 M 981 • a repoit setting 
fonh ftcommendatkms on the methods of convertiQ|, not Jaier 
than July 1 , 1984, the bilingual education piogram from adiscre* 
tionaiy grant pfognm to a formula grant pfogram to serve students 
of limited English proficiency and itcommendations on whether 
or not such conversion would best serve the needs of such stu* 
dentt. The study required by this subsection shall consider the 
fuidings of other studies required to be made under this section, 
and shall include cost estimates for the phasing in of Uie formula 
gram program.*** 

The discussion to convert from a research and demon* 
stration program toa service program is likely to center not 
only on measurable success but also on cost. The general 
chaiifge to utilize funds to initiate bilingual programs has 
continued, but the 1978 House Report specifically noted 
the cost question in its lengthy discussion of demonstra- 
tion V. service. It hoped that once a program was estab- 
lished, costs would decrease and local districts would 
continue the program.^ One can conjecture that if the 
demonstrations prove favorable, if the costs of continuing 
a program are shown to be substantially less than initiating 
a program, and if local districts are unable to meet the 
entire financial burden. Congress will support a bilingual 
education service program. 
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Bilingual educMion programs are funded not only under 
Title Vn but also under a number of other programs in 
HEW.^> The increased power granted to the diitctor of 
the Title Vn office over these other programs and the 
transfer of Section 708(c) of the Emergency School Aid 
Act to Title VO^ foreshadow a centralized administration 
and» periiaps» an overalK cohesive, educational concern 
with minority tenguage children. 

The Emergency School Aid Act bilingual set-aside 
funds, curriculum development, teacher training, and in- 
terethnic understanding programs help provide equal edu- 
cational opportunity for children with language difficul- 
ties. The ftmds may be utilized to assist school districts to 
meet Lau remedy court orders. 

The House Committee commented on the provision: 
'The Cbmmittee was disturbed to find little coordination 
between this program and Title VII . this transfer will 
achieve a greater coordination between the two im>- 
grams."»3 

Further evidence of this centralized direction is seen in 
the new legislation esUblishing a Department of Educa- 
tion. This legislation esUblishes an Office of Bilingual 
Education and Minority Languages Affairs headed by a 
director who ''shall coordinate the administration of bilin- 
gual education programs by the Department and shall 
consult with the Secretary concerning policy decisions 
affecting bilingual education and minority language af- 
fairs.**^ The Senate bill called for an Office of Bilingual 
Education and Minority Affairs. In adopting the House 
nomenclature, the final law singled out the problems of 
language and language minority i(idividuals from persons 
designated for special treatment by race, colcf, sex, or 
income. The role of the director is not confined to bilin- 
gual education. He is given a broader consultative role in 
minority language affairs as well. 

The director gains additional stature under the reor- 
ganization. He/she reports directly to the secretary^ and 
is expected to be established at a GS-18, the top level of 
the Civil Service. The Senate bill specified a GS-18 rating 
for the director while the House stated no specific grade 
level. The grade was omitted in the final law with the 
comment in the committee report that ' 'the conferees wish 
to indicate their intentions that this official should be so 
classified by the Office of Personnel Management.**^ 
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Over the last tea yean since the Bilingual Edttctfioa Act 
was fnt pasted. Title Vn profnuns have expanded con- 
sideraUy in numbers, and funding has continually in- 
creased. As thishas occurred. Congress has sou^t greater 
fonnalizatioa of the program, clarification of its go^ 
direction, and development of standards of success. 
. . Jjn^lilMiytliM the future ofthe program depends 
upon estaUishing clear evahiative criteria and a record of 
succeu. The new law sedu local c^Mcity building to 
assure continuity, but is lew clear on die long-iange fed- 
end commitment 

With die broader stature of the director of bUngual 
education in the new Dqtaitmem of Education, diere is 
increased opportunity to bring together minority iMguage 
education programs. One of the major diallenges ftciog 

the director win be the coordination of dke various minor- 
ity language programs outside of Title Vn. 
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committee on Education of the Committee on Education 
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House of Rep., Cbmmittee on Education and Labor, Edu- 
cation Amendments of 1978, Report No. 95-1753 (95tii 
Cong.» 2nd Sess.) (Conference Report) 

Ctegrcasioiial Hearings: 
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before the Subcommittee on Education of the Comminee 
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1. To a degree, of coyne, there is tome impUdt lecomltkm of 
E«fliih since the CdoititutkM 

2. See tenerally, B. McWhinney* Federai ConstitiaioH'MakingJdr 
a Muia-Natiomil World (1966); R. Bowie and C. Ffie<kidi. 
5iiirf^jiiiFe*rfl/ijm (1954). The bUingual expend 

IS detailed in Royal Commissioa on Bicuhnralism and BUIn- 
fiialitm» A Frelimimay Report 33 (1965). 

3. R* Fitzfibbon. rir Constitmiotu cfthe Americas 228, 323, 398, 
448, 556, m (1948) dies the foUowing constitutions in the 
Wesleni Hemisphere that designale official languages: Oiba arti- 
cle 6; Ecuador, article 7; Guatemala, article 4; Haiti, article 29- 
Nicaragua, vticle 7; and Ptaama, article 7. 

i.The Federidist Papers, No. VL (1788). 

5.H. ^^USpofuslhSpealdHgChUdrenoftl^ Southwest 

^'J;^^!^^^^*^ Star: A History cf Texas ami the Texans 167 
(1968). 

7. D. Ferris, Judge Marvin and the Founding of the CaiUbmia 
Fubiic School System 92 (1962). 

8. Calif. Stat. Oi. 556, Sec. 55 (1870). 

9. L. Pitt, The Decline of the Cali/bmios 226 (1966). 

10. In 1884 the law required "Each of the voting pcccinctt of acounty 
shall be and constitute a school district in which shall 
be . . . taught reading, writing ... in either English or Spanish 
or both, as the director may determine. " H. Klou, The American 
Biltngual Tradition 134 (1977). 

11. J. Fcibes, ''Mexican-Americans: A Handbook for Educators, "in 
Hearings before the House General Subcommittee on Education 
of the CommitUe on Education and Labor on HR. 9840 and H 
10224, 90th Cong., 1st Sen., 508 (1967). 

12. KkJM 134-135(1977). 

13. N. Gonzales, 'Ihc Spanish Americans of New Mexico: A Dis- 
tinctiveHcritage"in University of Ctlil6rnit,il/eri<»n-i<mf^ 
Stjuiy Froiea 36.38 (1967); W. Keleher, The Fabulous Frontier 

14. F. Cohen, Handbook of Federal Indian Law 234 (1942). 

15. Ibid., 240. 

16. One treny did, however, include a reference to the language to be 
employed. ThU notable exception appears in the Treaty of May 6, 
1828, with the Cherokee Nation. Article 5 reads in part: ''It U 
further agreed by the U.S. to pay $1,000 . . . towards the pur- 
chase of a Printing Ptess and Types to aid towards the Chetokees 
in the progress of education, and to benefit and enlighten them M 
people, in their own language*' (emphasis supplied). 

^7 The E ducation of American Indians, A Survey cfthe Literature, 
ptcptred for the Senate Special Subcommittee on Indian Educa^ 
tion of the Commitiee on Labor and Publk: Welfare, 91st Qmir.. 
1st Sea., II (1969). 

18. 'irhe Indians being the prior occupanu, possess the right of the 
toil. It cannot be taken ftom them unless by their consent, or by 
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righu of conquest in case of a just war. To dispossen them on any 
other prindpk would be a gitat vk)lation of the fi^^ 
of natuie. ' ' Statement of Henry Knox quoted in D. McNickle> The 
Mian Tribes of the Uniud States: Ethnic and Cuimrai Survival 
32(1962). See alsoioAfuoft y.Madtaosh 21 U.S. (8 Wheat.)543 
(1823); Cherokee Nation v. Georgia 30 U.S. (5 Pet.) 1 (1831); 
and Worchester v. Georgia 31 U.S. (6 Pet.) 515 (1832). 

19. Quoted in Senate Special Subconunittee on Indian Education of 
the Cbmmittee on Labor and Public Wel^. Indian Education: A 
National Tragedy^ National Challenge, 91st Cong.» 1st Sess.» 
143 (1969) (hereinafkr cited as Indian Educmionh 

20. The Dawes Severalty Act. which ushered in the allotment period 
of Indian history » was passed in 1884. Its essential featms weie: 
( 1 ) tribal hmds were to be divided and the president was authorized 
to assign or allot 160 acres to each Indian family head; (2) each 
Indian would make his selection* but if he failed or refused, a 
government agent would make the selection; (3) title to the huid 
wu placed in trust for twenty-five years; (4) citizenship was 
conferred upon all allottees and upon other Indians who aban- 
doned their tribes and adopted **the habiu of civilized life"; (5) 
surplus tribal Unds remaining after allotment might be sold co the 
United States. McNickle 48-49. The allotment law and sub- 
sequent statutes set up procedures which resulted in the transfer of 
some ninety million acres from Indian to white ownen in the next 
forty-five yean. Indian Eduction, pp. 1 50- 1 5 1 ; Biackfeet et al. 
Nation v. United States, 81 Q. Qs. 101. 115. 140(1935). 

21. A. Josephy. Jr.. The Indian Heritage cf America 339 (1947). 

22. Superintendent of Indian SchooIs.5urAy4miMa/i?^poit 10(1887). 

23. A. Faust. The German Element in the United States 204 (1969). 

24. For example. Missouri in 1817; Illinois in 1825; Michigan in 
1835; and Iowa in 1841 . H. KIoss. The Biiingiioi Tradition in the 
UnUed States TOO Omi 

25. Faust 151. 

26. Ibid. 

27. Ibid.. 152. 

28. L. }orgit(istn,The Founding qfPubiic Education in Wisconsin 146 
(1956). 

29. M. Jones. American immigration 103 (1960). 

30. The text has limited itself to immigration from Europe. Similar 
pressures arose against the (Chinese and Japanese migrant in the 
western states and in Hawaii culminating in a series of laws aimed 
at restricting immigration, ownership of land. and. subsequently, 
in pressure to ck)se the private Japanese foreign language schools. 
SccFarrington v. Tokushige 273 U.S. 284(1927). See generally 
M. Konv\iz,The Alien and Asiatic in American Law 0946) andR. 
Daniels. The Politics of Prejudice: The Anti-Japanese Movement 
in California and the Struggle for Japanese Exclusion (1969). 

31. D. Eaton. The Government of Municipalities 123-126 (1899). 

32. The detailing of these political and economic requirements and 
their original purpose is set forth in A. Leibowitz. "English 
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Lilency: Legal Sanctiofi for Discriminatioo/' 45 Notre Dame 
Lawyer 7 (19M). 

33. A, Ldbowitz, Editcatiomil Foiky ami Foiiticol Acceptance: The 
Imposition of English as she Language cf Instruction in American 
Schools (1971). 

M.Myers v. Nebraska 262 U.S. 390 (1923). 

^5.Lassitery,NorthhamptonElectionBoard3eO\J:S, 45(1959); but 
lec Cardona v. Power 384 U.S. 672 (1966) and Puerto Rican 
Organization far Politicai Aaion v. Kusper 490 F. 2od 575 (7lh 
Or. 1975). 

36. Economic Opportunity Act of 1964. P.L. 88-452. 78 Stat. 508. 

37. Elementary and Secondary Education Act of 1965. P.L. 89-10. 79 
Stat. 27. 

38. The 1930 Census identified "Mexicans" (persons of Spanish 
colonial descent) as a raciml classification. In 1940. onthebasisof 
a five percent sample, the Census counted persons speaking 
Spanish as the mother tongue. The 1 950 and 1960 Censuses, on 
the basis of a twenty and twenty-five percent sample, respectively . 
identified the Spanish-sumamed populace in the five southwest- 
em states . These states had accounted for more than eighty percent 
of all persons with Spanish u the mother tongue. The 1970 Census 
used four different means of identifying penons of Spanish ances- 
try: (1) birthplace. (2) Spanish surname. (3) mother tongue, and 
(4) Spanish origin based on self-identification. 

39. The precise Hgures of I960 for these three states are: Arizona^ 
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